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Health Care Antitrust Weekly: Federal Antitrust Inquiry into Health Care
Consolidation Closes, Drawing Comments from Sen. Warren and State
Enforcers; Teva Ordered to Delist Inhaler Patents Following FTC Challenge;
MultiPlan Hit with Flurry of Antitrust Lawsuits

Wrapping up HHS, FTC, DOJ Antitrust’s inquiry into health care consolidation, Warren
encourages agency leaders to take action against “the corporatization of health care.” On June
5, the tri-ageney request for information into consolidation in health care markets officially closed
with more than 2,100 publicly available comments. Amont the final comments was a letter from
Sen. Elizabeth Warren (D-MA) praising the DOJ'’s reported monopolization investigation into
UnitedHealth (UNH), the FTC’s focus on private equity and recently announced ban on noncompete
agreements, and HHS” appointment of a chief competition officer who has so far focused on
competition concerns in Medicare Advantage markets.

The Warren letter said many of the major health care market developments from the past year,
particularly vertical deals, have been motivated by corporate actors enriching themselves “at the
expense of patients” health and financial security, taxpayer dollars, and health care providers®
clinical autonomy.” Warren also criticized the shift from fee-for-service payments in health care to
capitation-based financing — also known as value-based care. By 2030, the government agency that
manages federal health care programs expects to have shifted enfirely to value-based care models

The effects of health care consolidation have been most pronounced, Warren said, in Medicare
Advantage (MA) markets. She pointed to recent investigations finding that insurers exaggerate
medical diagnoses — known as MA upcoding— to increase the capitated payouts from the
government. As MA beneficiaries appear sicker, they are denied medical care at greater rates than
traditional Medicare beneficiaries, Warren said

Warren also accused vertically integrated health care companies of steering patients toward their
own provider subsidiaries. Warren called this move a form of medical loss ratio evasion, referring
104 federal law mandating that insurers put at least 80 percent of dollars collected by patients™
premiums toward medical care.

Private Equity’s role in health care markets also drew Warren’s attention. She said that the ability
of private equity firms to “fly under the radar of antitrust scrutiny” through small, serial acquisitions
“has] resulted in market dominance leading to higher prices.”

Warren also called out lax enforcement at the state level of prohibitions of the corporate practice of
medicine.

Toward the letter’s end, Warren applauded the FTC’s warning letters to pharmaceutical companics
over alleged improper patent listings in the FDA Orange Book: “We urge your agencies to continue

to crack down on abusive and anticompetitive patent practices in the health care space in order to foster
competition and bring down drug prices.”

The FTC, DOJ, and HHS didn’t respond to requests for comment.

In another highlight from the cross-government inquiry into health care consolidation, state
attorneys general submit 30-page comment on private equity. The attorneys general of California,
Connecticut, Delaware, llinois, Minnesota, New Jersey, Oregon, Pennsylvania, Rhode, Washing, and
Washington, D.C.’s submitted a joint comment mirroring longstanding critiques against private equity
firms rolling-up health care markets

The signatories said they have “seen an increase in more complex corporate structures, decreasing
transparency,” with payments to private equity-backed companies “often diverted to out-of-state
entities, cither through management fees or dividends.” They suggested the Department of Health and
Human Services (HHS) should take a more forthright approach to collecting information on the
ownership of health care entities and tracing who receives payments from federal funds. The state
attomeys general said HHS has the power to do so because it provides funding for approximately 40
percent of Americans through Medicare, joint federal-state Medicaid efforts, and other government
programs,

“When federal healthcare payments or control of healthcare services through multiple layers of
ownership, the American public should know,” the attorneys general wrote, arguing that by better

s
tracking payment structures, HHS could help fill in the gaps by identifying acquisitions that would
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